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PETI TI ONER
VI SHAKA & ORS

Vs.
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STATE OF RAJASTHAN & CRS

DATE OF JUDGVENT: 13/ 08/ 1997

BENCH
al, SUJATA V. MANOHAR, B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Verma, CJI:

This Wit Petition has been filed for the enforcement
of the fundanental rights of working wonen under Articles
14, 19 and 21 of the Constitution of India in view of the
prevailing climate in which the violation of these rights is
not unconmon. Wth the increasing awareness and enphasis on
gender justice, there is increase in the effort ‘to guard
such violations; and the resentnent towards incidents of
sexual harassnment is also increasing. The present petition
has been brought as a class action by certain socia
activists and NGOs with the aim of focussing attention
towards this societal aberration, and assisting in finding
suitable nethods for realisation of the true -concept of

"gender equality’; and to prevent. sexual ~-harassnent of
wor king women in all work places through judicial process,
to fill the vacuumin existing |egislation:

The imrediate cause for the filing of this wit
petition is an incident of alleged brutal gang rape  of
social worker in a village of Rajasthan. That incident is
the subject matter of a separate crimnal actionand no
further nention of it, by us, is necessary. The incident
reveal s the hazards to which a working woman may be exposed
and the depravity to which sexual harassnent can degenerate;
and the wurgency for safeguards by an alternative nechani sm
in the absence of |legislative nmeasures. |In the absence of
| egi sl ati ve neasures, the need is to find an effective
alternative nechanism to fulfil this felt and urgent socia
need.

Each such incident results in violation of the
fundanental rights of 'Gender Equality’' and the 'Right of
Life and Liberty'. It is clear violation of the rights under

Articles 14, 15 and 21 of Constitution. One of the |ogica

consequences of such an incident is also the violation of
the victims fundanental right wunder Article 19(1)(g) 'to
practice any profession or to carry out any occupation

trade or business’. Such violations, therefore, attract the
renmedy under Article 32 for the enforcenment of these
fundanental rights of wonen. This class action under Article
32 of the Constitution is for this reason. A wit of
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mandamus in such a siltation, if it is to be effective,
needs to be acconpani ed by directions for prevention; as the
violation of fundanental rights of this kind is a recurring
phenonenon. The fundanmental right to carry on any
occupation, trade or profession depends on the availability
of a "safe" working environment. Right to life means life
with dignity. The primary responsibility fro ensuring such
safety and dignity through suitable legislation, and the
creation of a nechanism for its enforcenent, is of the
| egi sl ature and the executive. Wen, however, instances of
sexual harassment resulting in violation of fundamenta
rights of wonen workers wunder Articles 14, 19 and 21 are
brought before us for redress under Article 32, an effective
redressal requires that sonme guidelines should be laid down
for the protection of “these rights to fill the legislative
vacuum

The notice of the petition was given to the State of
Raj asthan and the Union of India. The learned Solicitor
General appeared for the Union of India and rendered
val uabl e ‘assistance in the true spirit of a Law Oficer to
help us find a proper solution to-this social problem of
consi derabl e magnitude. I n addition to Ms. Meenakshi Arora
and Ms. Naina Kapur~ who assisted the Court wth ful
commtment, Shri Fali S~ Narinman appeared as Am cus Curi ae
and rendered great assistance. W place on record our great
appreciation for every counsel who appeared in the case and
rendered the needed assistance to the Court which has
enabled us to deal with this wunusual matter in the nmanner
consi dered appropriate for a cause of this nature.

Apart from Article 32 of the Constitution of India, we
may refer to some other provision which envisage judicia
intervention for eradication of this social evil. Some
provisions in the Constitution in addition to Articles 14,
19(1) (g) and 21, which have rel evance are:

Article 15:

"15. Prohibition of discrimnation
on grounds of religion, race,
caste, sex or place of birth. -

(1) The State shal | not

di scrimnate agai nst any citizen on
only of religion, race, caste, sex,
pl ace of birth or any of them

(2) XXX XXXX
XXXX

(3) Nothing in this article shal
prevent the State from making any
special provision for wonen and
chi l dren.

(4) XXXX XXXX
XXXX"

Article 42:

"42. Provision for just and humane
conditions of work and maternity
relief - The State shall nake
provision for securing just and
humane conditions of work and for
maternity relief.”

Article 51A:
"51A. Fundanent al duties. - It
shall be the duty of every citizen
of India, -
(a) to abide by the Constitution
and respect its i deal s and

institutions,
XXXX XXXX
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XXXX
(e) to pronote harnony and the
spirit of common br ot her hood
anongst all the people of India
transcending religious, linguistic
and r egi onal or sectiona

diversities; to renounce practices

derogatory to the dignity of wonen;

XXX XXXX

XXXX"

Before we refer to the international conventions and
nornms having relevance in this field and the manner in which
they assune significance in application and judicia
interpretation, we nmay advert to some other provisions in
the Constitution which permit such use. These provisions
are:

Article 51 :

"51. Pronotion of internationa
peace and security - The State
shal'l —endeavour to -

XXXX XXXX
XXXX

(c) foster r espect f or
i nternational | aw and treaty

obligations in the dealings of
organi sed people w th one another

and

XXX XXX

XXX"
Article 253
"253. Legislation for_giving effect “to internationa
agreenments - Notwithstanding anything in the foregoing

provi sions of this Chapter, Parlianent has power to nake any

law for the whole or any part of the territory of India for

i mpl ementing any treaty, agreement or convention wth any

ot her country or countries or any  decision made at any

i nternational conference, association or other body."
Sevent h Schedul e

"List | - Union List:
XXXX XXXX
XXXX
14. Entering into treaties and
agreenments with foreign countries
and i mpl enenti ng of treaties,

agreenments and conventions wth

foreign countries.

XXX XXX

Xxx"

In the absence of donestic |aw occupying the field, to
forrmul ate effective neasures to check the evil of  sexua
harassnment of working wonen at all work places, the contents
of International Conventions and norns are significant for
the purpose of interpretation of the guarantee of ' gender
equality, right to work wth human dignity in Articles 14,
15 19(1)(g) and 21 of the Constitution and the safeguards
agai nst sexual har assnent inmplicit t herein. Any
I nt ernati onal Conventi on not i nconsi st ent with t he
fundanental rights and in harnmony with its spirit nust be
read into these provisions to enlarge the nmeaning and
content thereof, to pronote the object of the constitutiona
guarantee. This is inplicit fromArticle 51(c) and enabling
power of the Parlianent to enact laws for inplenenting the
I nternational Conventions and norns by virtue of Article 253
read with Entry 14 of the Union List in Seventh Schedul e of
the Constitution. Article 73 also is relevant. It provides
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that the executive power of the Union shall extend to the
matters with respect to which Parlianment has power to make
| aws. The executive power of the Union is, therefore,
available till the parlianment enacts to expressly provide
nmeasures needed to curb the evil.

Thus, the power of this Court wunder Article 32 for
enforcenent of the fundanental rights and the executive
power of the Union have to neet the challenge to protect the
wor ki ng woren from sexual harassment and o nmake their
fundanental rights neaningful. Governance of the society by
the rule of law mandates this requirenents as a |ogica
concomtant of the constitutional scheme. The exercise
performed by the Court in this matter is with this comon
perception shared wth the I|earned Solicitor General and
ot her menmbers of the Bar who rendered val uabl e assi stance in
the performance of this difficult task in public interest.

The progress nmade at each hearing culmnated in the
formul ation of guidelines to which the Union of India gave
its consent through the | earned Solicitor Gener al
i ndi cating that these should be the guidelines and norns
declared by this Court to govern -the behaviour of the
enpl oyers and all others at the work places to curb this
soci al evil.

Gender equality i'ncludes protection from sexua
harassnment and right to work wth dignity, which is a
uni versal ly recogni sed basic human right. The comoDn nini num
requirenent of this right has received global acceptance.
The International ‘Conventions and normnms are, therefore, of
great significance ‘in the fornulation of the guidelines to
achi eve this purpose.

The obligation of this Court under ~Article 32 of the
Constitution for the enforcenent of these fundanental rights
in the absence of legislation nust be viewed al ong with the
role of judiciary envisaged in the Beijing Statenent of
Principles of the Independence ~of the Judiciary in the
LAWASI A region. These principles were accepted by the Chief
Justices of the Asia and the Pacific at Beijing in 1995 as
those representing the mnimum standards necessary to be
observed in order to mmintain the independence and effective
functioning of the judiciary. The objectives ~of the
judiciary nentioned in the Beijing Statement are:

"Cbj ectives of the Judiciary:

10. The objectives and functions of

t he Judi ci ary i ncl ude t he
foll ow ng:

(a) to ensure that all persons are
able to live securely under the

Rul e of Law;

(b) to pronmote, within the proper

limts of the judicial function

the observance and the attainment

of human rights; and

(c) to admi ni ster t he | aw

inmpartially anong per sons and

bet ween persons and the State."

Sone provisions in the ’'Convention on the Elimnination

of Al Fornms of Di scrimnati on against Worren’ of
significance in the present context are:

Article 11:

"1. States Parties shall take al

appropriate neasures to elimnate
di scrim nation agai nst wonen in the
field of enployment in order to
ensure, on basis of equality of men
and wonen, the sane rights, in
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particul ar:
(a) The right to work as an
i nal i enabl e right of all human
bei ngs;
XXXX XXXXX
XXXX

(f) The right to protection of
health and to safety in working
condi ti ons, i ncl udi ng t he
safeguarding of the function of
reproducti on.

XXX XXXXX
XXXXX
Article 24 :
"States Parties undertake to adopt all necessary
nmeasures at the national level ained at achieving the ful

realization of the rights recognised in the present

Convention."
The general recomendati ons of CEDAWInNn this context in

respect of Article 11 are
"Vi ol-ence and equal ity in
enpl oynment :
22. Equality in-employnment can be
seriously inpaired when wonen are
subj ect ed to gender specific
vi ol ence, such as sexual harassnent
in the work pl ace.
23. Sexual harassnent includes such
unwel come sexual |y det'erm ned
behavi or as physical contacts and
advance, sexually col oured renarks,
showi ng pornogr aphy and sexual
denmands, whet her by wor ds or
actions. Such conduct can be
humiliating and may constitute a
health and safety problem it is
di scrimnatory when the worman has
reasonabl e grounds to believe that
her objection would disadvantage
her in connecti on with her
enpl oyrment, including recruiting or
promotion, or when it <creates a

hostil e wor Ki ng envi ronnent .
Ef fective conpl ai nts procedures and
remedi es, including conpensation

shoul d be provi ded.

24. States should include in their

reports information about sexua

harassnment, and on nmeasures to

pr ot ect WOITEN from sexua

harassnment and other forns of

vi ol ence of coercion in the work

pl ace."

The CGover nnent of India has ratified the above
Resol ution on June 25, 1993 with sone reservations which are
not material in the present context. At the Fourth Wrld
Conference on Wonen in Beijing, the Governnent of India has
also made a official conmtnent, inter alia, to fornulate
and operationalize a national policy on wormen which wll
continuously guide and inform action at every level and in
every sector; to set wup a Commssion for Winen's Rights to
act as a public defender of wonmen’s hunman rights; to
institutionalise a national |evel nechanismto nonitor the
i mpl enentati on of the Platform for Action. W have,
therefore, no hesitation in placing reliance on the above
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for the purpose of <construing the nature and anbit of
constitutional guarantee of gender equal ity in our

Constitution.

The nmeaning and content of the fundanmental rights
guaranteed in the Constitution of India are of sufficient
anplitude to conpass all the facets of gender equality
i ncluding prevention of sexual harassnent or abuse.
| ndependence of Judiciary forns a part of our constitutiona
schenme. The international conventions and norms are to be
read into themin the absence of enacted donmestic |aw
occupying the fields when there is no inconsistency between
them It is now an accepted rule of judicial construction
that regard nust be had to international conventions and
nornms fro construing donestic law when there is no
i nconsi stency between themand there is a void in the
donestic law. The High Court of Australia in Mnister fro
| mmigration and Ethnic Affairs. vs. Tech. 128 ALR 535, has
recognised the concept of legitimte expectation of its
observance inthe absence of contrary |egislative provision
even in. the absence of a Bill of Rights in the Constitution
of Australia.

In Nilabati Behera vs. State of Oissa 1993(2) SCC 746,
a provision in the ICCPRwas referred to support the view
taken that an enforceable right to conpensation is not alien
to the concept of / enforcement of a guaranteed right', as a
public law renmedy wunder Article 32, distinct from the
private law renedy in torts. There is no reason why these
i nternational conventions and norms ~cannot, therefore, be
used for construing the fundanental rights expressly
guaranteed in the Constitution -of India which enbody the
basi ¢ concept of gender equality in all spheres  of hunman
activity.

In view of the above, and the absence of enacted law to
provide fro the effective enforcenment of the basic ' hunan
right of gender equality ‘and guarantee against sexua
harassment and abuse, nore particularly against sexua
harassnment at work places, we lay down the guidelines and
norns specified hereinafter for  due observance at all work
pl aces or other institutions, until a legislation is enacted
for the purpose. This is done in exercise of the power
avai | abl e under Article 32 of the Constitution for
enforcenent of the fundanental rights and it 1is further
enphasi sed that this would be treated as the | aw decl ared by
this Court under Article 141 of the Constitution

The GUI DELI NES and NORMS prescri bed

herein are as under: -

HAVI NG REGARD to the definition of

"human rights’ in Section 2(d) of

the Protection of Human Ri ghts Act,

1993,

TAKI NG NOTE of the fact that the

present civil and penal laws in

I ndia do not adequately provide for

specific protection of wonmen from

sexual harassment in work places

and t hat enact nment of such
legislation will take considerable
tine,

It is necessary and expedient for
enpl oyers in work places as well as
ot her responsi bl e per sons or
institutions to observe certain
gui delines to ensure the prevention
of sexual harassment of womren:

1. Duty of the Enployer or other
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responsi bl e persons in work places
and other institutions:
It shall be the duty of the
enpl oyer or ot her responsi bl e
persons in work places or other
institutions to prevent or deter
the commission of acts of sexua
harassnment and to provide t he
procedures for t he resol ution
settlenent or prosecution of acts
of sexual harassnent by taking al
steps required.
2. Definition:
For this purpose, sexual harassnent
i ncludes such wunwel cone sexually
det er mi ned behavi our (whet her
directly or by inplication) as:
a)  physical contact and advances;
b) a demand or request for sexua
favours;
c) sexually col oured renarks;
d) showi ng pornogr aphy;
e) any other unwelcone physica
verbal or non-verbal conduct of
sexual nature
VWere any of t hese acts i s
commtted in circunmstances where
under the victimof such conduct
has a reasonabl e apprehension that
in rel ation to. the  wvictims
enpl oyment or work whether she is
drawi ng salary, or honorarium or
vol untary, whether in governnent,
public or private enterprise such
conduct can be humliating and may
constitute a health and safety
problem It is discrimnatory for
i nstance  when the wonman has
reasonabl e grounds to believe that
her objection would disadvantage
her in connecti on with her
enpl oynent or wor k i ncl udi ng
recruiting or pronotion or when it
creates a hostile work environnment.
Adver se consequences nm ght be
visited if the victim does not
consent to the conduct in question
or raises any objection thereto.
3. Preventive Steps:
Al'l enployers or persons in charge
of work place whether in the public
or private sector shoul d t ake
appropriate steps to prevent sexua
harassment. Wthout prejudice to
the generality of this obligation
they should take the follow ng
st eps:
(a) Express prohibition of sexua
harassment as defi ned above at
the work pl ace should be

notified, publ i shed and
circul at ed in appropriate
ways.

(b) The Rul es/ Regul ati ons of
CGovernment and Public Sector
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(¢)

(d)

bodies relating to conduct and
di scipline shoul d i ncl ude
rul es/regul ati ons prohibiting
sexual harassment and provide
for appropriate penalties in
such rul es agai nst the
of f ender.

As regards private enployers
steps should be taken to
i ncl ude t he aforesaid
prohibitions in the standing
orders wunder the Industria
Enpl oynent (Standing Orders)
Act, 1946.

Appropriate work condi tions
shoul d be provided in respect

of work, ~leisure, health and
hygi ene to further ensure that
t here i's no hostil e

envi ronnent towards wonen at
wor k- pl aces and- no enployee
woman shoul d have reasonabl e
grounds to believe that she is
di sadvant aged -in connecti on
wi th her 'employnent.

Crimnal Proceedi ngs:

Where such conduct anpbunts-to
a specific. offence under  the
I ndi an Penal. Code or under any
other law the enployer shal
initiate appropriate action in
accordance with |aw by naking

a conpl ai nt with the
appropriate authority.

In particul ar, it shoul d
ensure t hat vi cti s, or

wi tnesses are not victim zed
or discrimnated against while
dealing with conpl ai nts.  of
sexual harassnment. The victins
of sexual harassnent should
have the option to seek
transfer of the perpetrator or
their own transfer.

Di sciplinary Action

Where such conduct anpunts to
m s-conduct in enploynment as
def i ned by the rel evant
service rul es, appropriate
di sciplinary action should be
initiated by the enployer in
accordance with those rules.
Conpl ai nt Mechani sm

VWhet her or not such conduct
constitutes an offence under
law or a breach of t he
service rules, an appropriate
conpl ai nt nmechani sm shoul d be
created in t he enpl oyer’ s
organi zation for redress of
the conpl aint nmade by the
victim Such conpl ai nt
mechani sm should ensure tine
bound treatnent of conplaints.
Conpl aints Committee:
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10.

11.

The conpl ai nt mechani sm
referred to in (6) above,
shoul d be adequate to provide,
where necessary, a Conplaints

Conmittee, a speci al
counsellor or other support
servi ce, i ncl udi ng the
mai nt enance of

confidentiality.

The Conpl ai nt's Committee
shoul d be headed by a wonan
and not |less than half of its

menber shoul d be womnen.
Furt her, to prevent t he
possibility of any under
pressure or i nffluence from
seni or | evel s, such Conplaints
Conmittee should i nvol ve a

third party, either’ NGO or
other body who is famliar
with the i ssue of sexua

har assnent .

The Conplaints Committee nust
make an annual report to the
gover nnent depart nent
concerned /of the conplaints
and action taken by them The
enpl oyers and person in charge
will also report on t he
conpliance with the aforesaid
guidelines including on the
reports of t he Conpl ai nt s
Commttee to the Governnent
depart ment .

Workers’ Initiative:

Enpl oyees should be allowed to
rai se i ssues of sexua

harassnment at workers neeting
and in other appropriate forum
and it should be affirmatively
di scussed i n Enpl oyer - Enpl oyee

Meet i ngs.
Awar eness:
Awar eness of the rights of
femal e enpl oyees in this
regard should be created in
particul ar by prom nently

notifying the guidelines (and
appropriate |egislation when
enacted on the subject) in
sui tabl e nanner.

Wher e sexual harassnment occurs
as a result of an act or
om ssion by any third party or
outsider, the enpl oyer and
person in charge will take al
steps necessary and reasonabl e
to assist the affected person
in terns of support and
preventive action.

The Central /State Governments
are requested to consi der
adopti ng sui tabl e neasur es
i ncl udi ng | egi sl ation to
ensure that the qguidelines
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laid down by this order are
al so observed by the enpl oyers
in Private Sector.

12. These gui delines wll not
prejudi ce any rights avail able
under the Protection of Human
Ri ghts Act, 1993.

Accordingly, we direct that the above guidelines and
norms would be strictly observed in all work places for the
preservation and enforcement of the right to gender equality
of the working women. These directions would be binding and
enforceable in lawuntil suitable legislation is enacted to
occupy the field. These Wit Petitions are disposed of,
accordi ngly.




